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DECI SI ON ON APPEAL

This is a decision on an appeal fromthe exam ner's fi nal
rejection of clains 1 through 13, 20 and 21. dains 14

t hrough 19 have been cancel ed.

W REVERSE
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The subject matter on appeal is directed to a systemfor
transferring a cushioning pad froma cushi oni ng conversi on
machi ne (clains 1-8), to a cushioning conversion nachine
i ncl udi ng a cushioning product transferring system (clains 9-
13 and 20) and to the conbination of a table and a cushi oni ng
conversi on machi ne including a cushioning product transferring
system (claim21). A copy of the appealed clains is

reproduced in an “Appendi x” attached to the main brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Rei chental et al. 5,297,919 Mar. 29, 1994

(Rei chent al)

Tekavec et al. 5,487, 717 Jan. 30, 1996
(Tekavec) (filed Nov. 23, 1993)
Mstyurik et al.? 2,624, 830 Jun. 23, 1989

(M styuri k) (France)

Clainms 1 through 13, 20 and 21 stand rejected under
35 U.S.C. §8 103(a) as being unpatentable over Tekavec in view

of M styuriKk.

Y I'n deternining the teachings of Mstyurik, we will rely on the
transl ation provided by the PTO. A copy of the translation is attached for
t he appel l ants' conveni ence.
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Clains 1, 2, 5 through 10, 12, 13, 20 and 21 stand
rejected under 35 U. S.C. 8§ 103(a) as being unpatentabl e over

Tekavec in view of Reichental.?

The full text of the examner's rejections and the
response to the argunents presented by appellants appear in
t he answer (Paper No. 17, mailed Cctober 22, 1998), while the
conpl ete statenent of appellants’ argunents can be found in
the main brief (Paper No. 16, filed Septenber 21, 1998) and

the reply brief (Paper No. 18, filed Decenber 28, 1998).

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants’ specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we conclude that

the rejections cannot be sustai ned.

2 The anmendnent filed on Sep. 21, 1998, canceling clains 14-19, has been
entered. Thus, the statenent in the answer (page 4) that clainms 1, 2, 5-10
and 12-21 stand rejected 35 U.S.C. § 103(a) over Tekavec in view of Reichental
is a typographical error.
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The test for obviousness is what the conbi ned teachi ngs
of the references woul d have suggested to one of ordinary

skill in the art. See In re Young, 927 F.2d 588, 591, 18

USP2d 1089, 1091 (Fed. Cir. 1991) and In re Keller, 642 F. 2d

413, 425, 208 USPQ 871, 881 (CCPA 1981).

Turning first to the examner's rejection of clainms 1
t hrough 13, 20 and 21 under 35 U.S.C. 8§ 103(a) as being
unpat ent abl e over Tekavec in view of Mstyurik, we note that
claim1 calls for a systemfor transferring a pad froma
cushi oni ng conversi on machi ne conpri si ng upper and | ower
series of drive elenents, each series arranged in a generally
arcuate path and spaced to accommbdate a pad, and a notor for

powering the rotation of the drive el enents.

Claim9 sets forth a cushioni ng conversi on nachi ne
| ocated bel ow a work table conprising a stock supply assenbly,
a conversion assenbly, and a cushioning product transferring
system i ncl udi ng an upper and | ower series of roller defining

a path therebetween | eading fromthe machine exit portion to a
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passage in the work table and a notor for powering the
rotation of the rollers.

Cl aim 20 defines a cushioning conversion machi ne
conprising a conversion assenbly, a severing assenbly, a pad
transferring system downstream of the severing assenbly having
an upper and | ower series of drive elenents spaced to
accommodat e a pad and effect transfer thereof along a
generally arcuate path, and a notor for powering rotation of

the drive el enents.

Claim 21 recites the conbination of a cushioning
conversion machine and a table, the cushioning conversion
machi ne having a conversion assenbly, a severing assenbly
downst ream of the conversion assenbly and a pad-transferring
system downstream of the severing assenbly, and the table
having a horizontal work platformand an opening therethrough,
t he cushi oni ng conversi on machi ne being | ocated bel ow t he work
pl atform and the pad-transferring system conprising an upper
and |l ower series of drive rollers defining a predeterm ned
path | eading fromthe severing assenbly to the opening in the

work platformand a notor for powering the rotation of the
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roll ers.

Tekavec di scl oses a cushi oning conversion machine 12 and
a table 10 having a horizontal work platform 14 and an openi ng
18 therethrough. The cushioning conversion machi ne 12
conprises a conversion assenbly including a stock supply
assenbly 50, a form ng assenbly 52, a gear assenbly 54, a
cutting assenbly 56, and a post-cutting constraining assenbly
58 (col. 5, Il. 49-54). The gear assenbly 54 pulls stock
mat erial 22 through the machi ne and al so coins a central band
of the continuous strip to forma coined strip (id. at 60-63).
The cutting assenbly 56 cuts the coined strip into cut
sections, or pads, P (id. at 63-65). These cut sections then
travel through the post-cutting constraining assenbly 58 (id.
at 65-66). The post-cutting constraining assenbly 58 has an
exit opening 62 which may be aligned with the table opening 18

(col. 6, I'l. 14-17 and 21-25).

M styuri k discloses a | abel stacking device 10 and a
stacki ng process designed to receive |labels comng froma

| abel di spensing device, e.g., a printer 11, and to orient the
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| abel s vertically in a stack (page 2). The |abel stacking
device 10 includes a | abel -input conveyer 14 including rollers
22 nmounted on shafts 20 (Figures 2 and 4) and driven by
el ectric nmotor 31 via gear train 30 (page 5) and rollers 42
nmount ed on shafts 41, which are not driven (page 6). Rollers
42 are preferably flexible in order to guarantee that driven
rollers 22 are correctly pressed (id.). Mstyurik al so
teaches that the flexibility of rollers 42 inproves the
advancenment of |abels of different thicknesses (id.).
The exam ner describes (answer, page 3) Tekavec as
showi ng
a stock supply assenbly (50), a conversion assenbly and
upper and lower drive rollers (54), arranged as a
conveyor, for transferring cut products through an
arcuate path leading froma machine exit to a passage in
the work table. Thus, Tekavec teaches the invention
substantially as clained except for duplicating the
Tekavec upper and |lower drive rollers such that the upper

and | ower drive rollers are arranged in series along the
Tekavec arcuate path.

The exam ner al so describes (answer, pages 3-4) Mstyurik
as teaching that

utilizing conplenentary upper and | ower series of drive
rollers about an arcuate path extending froma first

| oner position to a second upper position inproves the
reliability of a work piece conveying device by ensuring
that work pieces are transferred by friction along the
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arcuate path and, thus, was old and well known at the

time of the invention.

The exam ner then concludes (answer, page 4) that it
woul d have been obvious to duplicate the Tekavec upper and
| ower drive rollers and provide for an upper and a | ower
series of drive rollers along the Tekavec arcuate di scharge
path, in order to inprove the reliability of the Tekavec
transfer device (1) in view of Mstyurik’s teachings and (2)
since it has been held that nere duplication of essential

wor ki ng parts involves only routine skill in the art.
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The “drive rollers” referred to by the exam ner are
actual ly described by Tekavec as gear assenbly 54. As
i ndi cated supra, the gear assenbly 54 perfornms two di scl osed
functions, nanely, it pulls the stock material 22 through the
machine and it deforms or coins the stock to formthe
cushi oning pad. Like appellants (brief, page 10), we know of
no reason why one of ordinary skill in the art would have
di sposed additional coining gears along the arcuate path
defined by the post-cutting constraining assenbly 58, after
the pad has been conpletely fornmed and severed into a desired

| ength, absent the teachings in appellants’ specification.

While M styurik does teach a series of upper and | ower
roll ers® di sposed about an arcuate path for conveying | abels
froma printer to a stacker device, we know of no reason why
one of ordinary skill in the art would have conbi ned the
| abel -i nput conveyer 14 with a cushi oni ng conversi on nmachi ne

or rearranged the spaci ng between the upper rollers 42 and the

3 W have some difficulty describing the rollers 42 of Mstyurik as
“drive elenents” (e.g., claim1l), since Mstyurik specifically teaches that
rollers 42 are not powered for rotation by notor 31. Instead, rollers 42 are
rotated by frictional engagenent with driven rollers 22 and 27.
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lower rollers 22 and 27 so as to accommopdate a cushi oni ng pad
t her ebetween. Further, we have carefully considered the
conpl ete disclosure contained in the Mstyurik reference, but
are unable to discern any teaching or suggestion from
Mstyurik that the reliability of a work piece conveying

devi ce can be inproved by transferring the work pieces by

friction.

It is well settled that the teachings of the prior art
taken as a whol e which nust provide the notivation or

suggestion to conbine the references. See Uniroyal, Inc. v.

Rudki n-Wley Corp., 837 F.2d 1044, 1051, 5 USPQ2d 1434, 1438

(Fed. Cr.), cert. denied, 488 U S. 825 (1988) and

| nt erconnect Planning Corp. v. Feil, 774 F.2d 1132, 1143, 227

USPQ 543, 550-51 (Fed. Gr. 1985). The only suggestion for
conmbi ning the diverse systens of the references in the manner
proposed by the exam ner stens from hi ndsi ght know edge
derived solely fromthe appellants’ disclosure. The use of

hi ndsi ght know edge to support a concl usi on of obviousness is,
of course, inpermssible. Therefore, we will not sustain the

standing 35 U S.C. 8 103 rejection of clainms 1 through 13, 20
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and 21 based on Tekavec in view of M styuriKk.
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Next, we will consider the standing 35 U S.C. § 103
rejection of clainms 1, 2, 5 through 10, 12, 13, 20 and 21
based on Tekavec in view of Reichental. Reichental, |ike
appel l ants, discloses a machine for fabricating cushioning
dunnage material for use in packaging froma continuous rol
of web material. However, Reichental fails to teach or
suggest any cushioni ng product transferring system | ocated
bet ween the machine exit or severing assenbly and a work table
opening. Instead, the reference teaches that after the
dunnage material D is cut by severing nmeans 30, the driven
exit rollers 31 (see Figure 2) convey the remaining portion of
the cut segnment away fromthe nmachine (col. 6, |I. 67-col. 7,

1. 2).

The exam ner describes Reichental as disclosing a “work
pi ece conveyi ng device” (answer, page 5) and that the
reference teaches that utilizing an “upper series and a | ower
series of drive gripping rollers arranged al ong an arcuate
pat h extendi ng between first and second positions in a
cushi oni ng conversion machine inproves the reliability of

transferring a dunnage product and, thus, was old and well
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known at the time the invention was nmade.” As in the prior
ground of rejection, the exam ner concluded (answer, page 5)
that it would have been obvious to duplicate the Tekavec upper
and lower drive rollers and provide for an upper and a | ower
series of drive rollers along the Tekavec arcuate discharge
path, in order to inprove the reliability of the Tekavec
transfer device (1) in view of Reichental’s teachings and (2)
since it has been held that nmere duplication of essential

wor king parts involves only routine skill in the art.

As we stated above, we know of no reason why one of
ordinary skill in the art would have di sposed Tekavec’s
coi ni ng gear assenbly 54 along the arcuate path defined by the
post-cutting constraining assenbly 58, after the pad has been
conpletely fornmed and severed into a desired | ength, absent

the teachings in appellants’ specification.

Further, as correctly pointed out by the appellants (nmain
brief, page 11), Reichental discloses feed rollers 20,
enbossing rollers 22, separating rollers 25 and conbi ni ng

rollers 26 which are part of the conversion process. W agree
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with the appellants that the applied prior art provides no
suggestion to place such rollers downstream of the severing
means 30. Even if a suggestion to do so did exist, we fail to
understand how the rollers disclosed in Reichental would be
capabl e of transferring a pad froma cushi oni ng conversi on
machi ne wi t hout destroying the already forned pad.
Specifically, we do not understand and the exam ner has not
expl ai ned how a finished pad, such as shown in Reichental’s
Figure 8, could be passed through enbossing rollers 22,
separating rollers 25 and conmbining rollers 26 w thout
destroying the finished pad and/or janmm ng or destroying the

various pairs of rollers.

In view of the above, we will not sustain the standing 8
103 rejection of clainms 1, 2, 5 through 10, 12, 13, 20 and 21

based on Tekavec in view of Reichental.

SUMMARY
The rejection of clains 1 through 13, 20 and 21 under 35
U S.C. 8 103 as bei ng unpatentabl e over Tekavec in view of

M styurik is reversed.
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The rejection of clains 1, 2, 5 through 10, 12, 13, 20
and 21 under 35 U.S.C. § 103 as being unpatentabl e over

Tekavec in view of Reichental is reversed.

REVERSED

HARRI SON E. McCANDLI SH )
Senior Adm nistrative Patent Judge )

)

)

) BOARD OF PATENT
LAVRENCE J. STAAB ) APPEALS AND
Adm ni strative Patent Judge ) | NTERFERENCES

)

)

)
JOHN F. GONZALES )

Adm ni strative Patent Judge )
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CLEVELAND, OH 44115-2191

JFG dal
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APPENDI X

1. A systemfor transferring a pad froma cushi oning
conver si on machi ne, conpri si ng:

an upper series of drive elenents arranged in a generally
ar cuat e pat h;

a lower series of drive elenents arranged in a generally
arcuate path; and

a notor for powering the rotation of the drive el enents;

the upper and the |lower series of drive el enents being
spaced to acconmpdate a pad and affect the transfer thereof
al ong a path defined by the upper and | ower series of drive
el enent s.

2. The systemof claim1, wherein the drive elenents are
generally cylindrical rollers.

3. The systemof claim2, wherein the rollers include a
plurality of gripping elenments for inproving the frictional
engagenent between the rollers and the pad.

4. The systemof claim 3, wherein the plurality of
gripping elenents are elastoneric Orings disposed in
circunferential grooves in the rollers.

5. The systemof claim2, further including a pair of
spaced gui de el enents for guiding the pad therebetween, the
gui de el ements havi ng openings therein for a portion of the
rollers to protrude therethrough for contact with the pad.

6. The systemof claim1, further including an exit
portion aligned with a passage in a table for the dispensing
of pads fromthe cushioni ng conversion machi ne through the
exit portion for presentation to an operator at a top surface
of the table.

7. The systemof claiml1l, wherein the upper and | ower
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series of drive elenents rotate in opposite directions.

8. The system of claim 1, wherein the upper and | ower
series of drive elenents conpress the pad.
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9. A cushioning conversion machi ne | ocated bel ow a work
tabl e, conpri sing:

a stock supply assenbly;

a conversion assenbly for converting the stock materi al
into a cushioning product and conveying it through a nachi ne
exit; and

a cushioni ng product transferring systemincluding an
upper series of rollers arranged in a path; a | ower series of
rollers arranged in a path; and a notor for powering the
rotation of the rollers; the upper and the | ower series of
rollers defining a predeterm ned path therebetween | eadi ng
fromthe machine exit portion to a passage in the work table
with the predeterm ned path being of a dinmension to ensure
frictional contact with the cushioning product.

10. The systemof claim9, wherein the rollers include a
plurality of gripping elements for inproving the frictional
engagenent between the rollers and the cushioni ng product.

11. The system of claim 10, wherein the gripping
el enents are elastoneric Orings disposed in a circunferenti al
direction about the rollers.

12. The systemof claim9, including a pair of spaced
gui de el ements for guiding the cushioning product
t her ebet ween, the guide el enents having openings therein for a
portion of the rollers to protrude therethrough for contact
wi th the cushioni ng product.

13. The systemof claim9, wherein the upper and | ower
series of rollers rotate in opposite directions.

20. A cushi oni ng conversion nmachi ne conpri si ng:

a conversion assenbly which converts a stock materi al
into a strip of cushioning;

a severing assenbly, downstream of the conversion
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assenbly, which severs the strip of cushioning into cushioning
pads;
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a pad-transferring system downstream of the severing
assenbly, which transfers the cushioning pads away fromthe
severing assenbly, said system conpri sing:

an upper series of drive elenents arranged in a generally
arcuate path

a lower series of drive elenents arranged in a generally
arcuate path; and

a notor for powering the rotation of the drive el enents;

the upper and the |lower series of drive el enents being
spaced to accompdate a pad and affect the transfer thereof
al ong a path defined by the upper and | ower series of drive
el enent s.

21. In conbination, a cushioning conversion machi ne and
a table;

t he cushi oni ng conversi on nachi ne conprising a conversion
assenbly which converts a stock material into a strip of
cushi oning, and a severing assenbly, downstream of the
conversion assenbly, which severs the strip of cushioning into
cushi oni ng pad;

the table conprising a substantially horizontal work
pl at f orm havi ng an openi ng t heret hrough;

t he cushi oni ng conversi on nmachi ne bei ng positioned bel ow
the work platform

t he cushi oni ng conversi on nmachine further conprising a
pad-transferring system downstream of the severing assenbly,
whi ch transfers the cushi oning pads away fromthe severing
assenbly, said pad-transferring system conprising:

an upper series of rollers and a | ower series of rollers
defining a predeterm ned path therebetween | eading fromthe
severing assenbly to the opening in the table's work platform
and
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a notor for powering the rotation of the rollers.



